STATE OF WASHINGTON

MIKE KREIDLER Phone: (360) 725-7000

STATE INSURANCE COMMISSIONER

OF OF
INSURANCE COMMISSIONER

MEMORANDUM

TO: Market Analysis Intere§ted Parties

FROM: Jim Odiorn
DATE:; March 23, 2

RE: Revised Z draft

After considering your comments on Sections 1-4 of the original Z draft, we revised the draft to
include or reorganize some comments, and have attached a red-line version. This revision
does not mean that sections 1-4 are closed; these revisions only convey our current thinking on
your comments. We respectfully reserve the right to change our minds and the Z draft.

Some of your comments were applicable to more than sections 1-4. To the extent possible, we
carried our revisions throughout the Z draft.

Please note that on page 3 we added definitions for both “market conduct examination” and
“comprehensive market conduct examination.” Also note new section 15.

We will refer to this revision as the 3/22 Z draft.

Mailing Address: P.O. Box 40255 = Olympia, WA 98504-0255
Street Address: 5000 Capitol Blvd. e Tumwater, WA 98501
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This chapter may be known and
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NEW SECTION . 2. PURPOSE AND LEGISLATIVE JINTENT. The
purpose of this %chapter 1s to establish a framework for the
commissioner's market conduct actions, including:

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct
actions among state insurance regulators to foster the most efficient
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| REVISED 3/22/06 - Sec. 1-4 Comments _
and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS. The definitions in this

section apply throughout this chapter

, . &
requires otherwise. 4 i

(1) "Best practices organizati

y

on” dnsurance marketplace

hE . . .
standards association or a simil geﬂ@gal&y recanlzed organization
7y 2

spdocumented oral communication
Gy

primarily expressing A &é ievance, %baning an expression of
. ; I By
S

dissatisfaction.

(4) g : AN the business of making
contracts of i ) uch entity regardless of
‘For purposes of this chapter,
:gbd in chapter 48.44 RCW, health
#1in chapter 48.46 RCW,

health

fraternal

(5) ol sis" means a process whereby market regulation
personnel ; ' analyze information from filed schedules,
surveys, required gréports, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that

may pose a potential risk to the insurance consumer.

I (6) "Market conduct action" means any of the full range of

activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in
this state, and entities operating illegally in this state, beginning
with market analysis and extending to examinations. The

commissioner's activities to resolve an individual consumer complaint
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or other report of a specific instance of mlsconduct éEg_PQP_@@;k??__"n{naem¢is
conduct actions for purposes of this chapter.

(7)  "Market conduct _ surveillance personnel” means those .- Deleted: regulation

individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers.

(8) "National association of insurance comm1831oners" (NAIC) has
the same meaning as in RCW 48.02.140.

(9) "NAIC market regulation _h@g@lgook meaf?‘s - eleted: market analysis

the outline of the .

elements and objectives of market anady
the NAIC, and the process by which stq Sshc

- | Deleted: or a successor
product.f
.(10) "NAIC market conduct
examiner's handbook” means

market analysis programs,

. A
market gconduct surveillance pefts . - Deleted: reguiation

examination, or a successor product.
(d0) "NAIC market &

used by market conduct

examination, or,

(d1) "NAI

descriptions

. - Deleted: 11

- ’[ Deleted: regulation

[ Deleted: 12

where applj“

actions.
(23) (a)”Mark

insurance operatio

,/ duct Examination” means the examination of the

>~ of an insurer licensed to do business in this

Eve

state and entities operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this

state. A market conduct examination may be either a comprehensive

examination or a targeted examination. A market conduct examination

is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time.

{(b)  “Comprehensive Market Conduct Examination” means a review of

one or more lines of business of an insurer. The term includes a
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\

conduct - "@eleted: regulation
: o ‘LDeleted: n
[ Deleted: 13
to the Cem . '@eleted: or

N N W

. Deleted: 14




REVISED 3/22/06 - Sec. 1-4 Comments

review of rating, tier claSSLflcatlon, underwrltlng, pollcyholder

seervice, claims, marketing and sales, producer licensing, complaint

handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: (a) Underwrltlng and rating; (b)
marketing and sales; (c¢) complaint hand i
management; (e) advertising;

(d) operatlons and

(h) nonforfeitures; (i)
filings. A targeted examination may
or by an on-site examination. ‘

(i) "Desk examination”
conducted by an examiner at -a
premises. A desk examination
commissioner's offices
by hard copy, microfiches,

review.

and not under direct or indirect
insurer using the model or product.
1on is necessary for 1mplementatlon of

(d5)
voluntary, review, assessment, audit, or
investigation fo purpose of identifying or preventing
noncompliance with, or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance
laws of this state, or which involves an activity regulated under this
title. .
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance self-evaluative audit

document may include:
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(a) A written response to the flndlngs of an insurance compllance
self-evaluative audit;

(b} Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated
ph

or electronically recorded information, .records, maps, charts,

X

graphs, and surveys;
(c) Any of the following:
(1) An insurance compliance sel teva atiéé%

contracteor, which may include ;H
gained in the audit,
and appendices;

(ii) Memoranda and
insurance compliance

esses correcting past
and preventing future

fMARKET ANALYSIS PROCEDURES. (1) (a) The

étlon tracking system, the regulatory retrieval
e sor systems, or to additional systems as the
commissioner determlnes is necessary for market analysis.

(b} Market data and information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that
meets the requirements of the NAIC and its systems.

(2) Each entity subject to the provisions of this chapter shall
file a market conduct annual statement, in the general form and
context, in the time frame required by, and accotding to instructions
provided by the NAIC. The commissioner shall suspend or revoke the
certificate of authority or other authorizing document of any entity
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that fails to flle its market conduct annual statement when due or
during any extension of time therefor, which the commissioner for good
cause, may grant.

(3) (a) The commissioner shall gather information from data
currently available to the commissioner, surveys, required reports,
information collected by the NAIC, other sources in both the public or
private sectors, and information from within and outside the insurance

industry. The commissioner may request 1%;
3
A

ers to submit data and
et\ﬁnaly51s.

information that is necessary to conduct
(b) The information shall be an : < 1n order to develop a

commissioner shall use the NAIQ marRet analysis h\ ook as one

(4) (a) If the comm‘h 'gner determlﬁes, as a result of market
analysis, that further¥ing 1ry%%3to a pazticular insurer or practice
Cions may be considered
The action selected

if the action involves

urer self-evaluation and compliance programs.
This may include ceonsideration of the insurer's membership in a best
practices organization, if the commissioner is satisfied that the
organization's qualification process is likely to provide reasonable
assurance of compliance with pertinent insurance laws;

(vii) Desk examinations; and

(viii) Investigations.

(b) Except in extraordinary circumstances, the commissioner shall
select the least intrusive and most cost-effective market conduct
action that the commissioner determines will provide the necessary
protections for consumers.
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(5) The commissioner shall take those steps reasonably necessary

to eliminate duplicative inquiries and coordinate market conduct
actions and findings with other state insurance regulators.

(6) For purposes of conducting an examination or other market
conduct action on an insurer, the commissioner may examine or conduct
a market conduct action on any managing general agent or other person,
insofar as that examination or market conduct action is, in the sole

discretion of the commissioner, necessa material to the

examination or market conduct action of t

NEW SECTION. Sec. 6. PROTOCOLS .%t
Market conduct actions shall be tz enzqg awresuifiof market analy31s
and shall focus on the geneps
activities of insurers. 6

(2) (a) The comm1s51oner is autho

and timing of such mark The timing shall depend

upon the specific m to be initiated, wunless

(4) For any‘\hang ade to an NAIC work product referenced in this
chapter 2 lly changes the way in which market conduct
actions are conducted, the commissioner may give notice and provide
parties with an opportunity for a public hearing under chapter 34.05
RCW, or the commissioner may use the versions of the work products

most recently developed and adopted by the NAIC.

NEW SECTION. Sec. 7. ON-SITE MARKET CONDUCT EXAMINATIONS. (1)
When the commissioner determines that other market conduct actions
identified in section 5(4)(a) of this act are not appropriate, the
commissioner has the discretion to conduct on-site market conduct
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examinations in accordance with the NAIC market conduct unlform

examination procedures and the NAIC market regulation handbook. RCW .-

48.03.010 shall not apply to market conduct examinations 1nsofar as
that statute requires periodic or regular examinations. However, in
all other respects, chapter 48.03 RCW shall apply to market conduct
examinations.

(2) In lieu of an examination of a forelgn or alien insurer
licensed in this state under this chapter,

an examination report of another state p

market conduct surveillance system_
(3) Before commencement of an

market conduct surveillance

consisting of the following:
(a) The name and address of the “%nms

(b) The name and conﬂ
(c) The justificaticn
(d) The scope of the o
(e) The He heduled to begin;

Ptment personnel who will

;1on is b led‘%b@the insurer; and
(i) “&n 1dent1flcatlong\0w factors that will be included in the

(4)

with the provisioné set forth in the NAIC market regulation handbook .-

and the NAIC market conduct uniform examinations procedures.

(6) The commissioner shall use the NAIC standard data request.

(7) Announcement of the examination shall be sent to the insurer
and posted on the NAIC's examination tracking system, as determined by
the commissioner, as soon as possible but in no case later than sixty
days before the estimated commencement of the on-site examination,
except where the exam is conducted in response to extraordinary
circumstances as described in section 6(2) (a) ‘of this act. The
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announcement sent to the insurer shall contaln the examlnatlon work
plan and a request for the insurer to name its examination
coordinator.

(8) The commissioner shall conduct a preexamination conference
with the insurer examination coordinator and key personnel to clarify
expectations before commencement of the examination.

(9) Before the conclusion of the field work for an on-site market

conduct examination, the individual fréﬁgh the market conduct

surveillance personnel who is designated zas Ehe examiner-in-charge

shall schedule an exit conference with ¢ e 1nsprerf
the requirements of

RN

(10) (a) The commissioner shalld adhere to

onduct examination

chapter 48.03 RCW concerning issuar
reports.

active management and

\1ncluding costs associated with the

1, costs,
) and with retaining qualified contract
m an on-site examination. Any agreement

(1)

outsourcing;

ddentify the types of functions to be subject to
-4 !

(ii) Provide specific timelines for completion of the outsourced
review;

(iil) Require disclosure to the insurer of contract examiners'
recommendations;

(iv) Establish and use a dispute resolution or arbitration
mechanism to resolve conflicts with insurers regarding examination
fees; and

(v) Require disclosure of the terms of the contracts with the
outside consultants that will be used, specifically the fees and/or

Electronic Transmittal 9 Zz-1101.1
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I conduct surveillance personnel,

hourly rates that can be charged

(c) The commissioner, or the commissioner's designee, shall review
and affirmatively endorse detailed billings from the qualified
contract examiner before the detailed billings are sent to the
insurer.

NEW SECTION. Sec. 8. ACCESS TO RECORDS AND INFORMATION. (1)
Except as otherwise provided by law, e

personnel shall have free, convenient, access to all books,

&,

records, employees, officers, and dlrek ors%xas‘practlcable, of the

insurer during regular business hours:

(2) An insurer using a third-p ty nwé%%&or pBquct for any of the

activities under examination sh: cause, upon thewﬁequest of market

‘e\detmlls of such mox

¥s’or products

to be made available to such personne;\
(3) Each officer,

shall facilitate and a%d
(4) No waiver of or claim of

confidentiality

occur as a |

chapter.

provisions of subsection of this

(1)

section, in o dcr to
duties, the comm%ﬁsio

(a) Share doc/ materials, or other information, including
the confidential and privileged documents, materials, or information
subject to subsection (1) of this section, with other state, federal,
and international regulatory agencies and law enforcement authorities,
and the NAIC and its affiliates and subsidiaries, provided that the
recipient agrees to and has the legal authority to maintain the
confidentiality and privileged status of the document, material,
communication, or other information;

(b) Receive documents, materials, communications, or information,
including otherwise confidential and privileged documents, materials,
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| REVISED 3/22/06 - Sec. 1-4 Comments ... ___._______
or information, from the NAIC and its affiliates or subsidiaries, and
from regulatory and law enforcement officials of other foreign or
domestic Jjurisdictions, and shall maintain as confidential or
privileged any document, material, or information received with notice
or the understanding that it is confidential or privileged under the
laws of the jurisdiction that is the source of the document, material,
or information; and

(c) Enter into agreements governing ig sharihg and use of

information consistent with this subsecti

NEW SECTION. Sec. 9.
documents, including but not limited

(1) All data and

third-party

models or producté, complain , created,
3 the

commissioner's authorized represent§§' ";% ider appointed by
s

produced, or obtained by or

the commissioner in th
: . e

examinations made under t hchapter, @{ in the course of market

analysis by the commissione®, of th 3

JEENAIC as a¥res
RN ¢

or obtained by

chapter, sha

to issue a report of an
draft market conduct examination report
is confldentlal and ngt sub

Y

is it subjecbqto subpoena or discovery. This subsection does not

ct to disclosure by the commissioner nor

-

s authority to use a preliminary or draft

limit the comﬁ%s_lon T
market conduct ‘{ ination report and related information in
furtherance of any legal or regulatory action, or to release it in
accordance with the provisions of RCW 48.02.065.

(3) An insurance compliance self-evaluative audit document that
has been provided to the commissioner is confidential by law and
privileged, shall not be:

(a) Made public by the commissioner;

(b) Subject to the provisions of chapters 42.17 and 42.56 RCW;

(c) Subject to subpoena; and

(d) Subject to discovery and admissible in evidence in any private
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civil action.
(4) The disclosure of any self-evaluative audit document to the
commissioner or the commissioner's designee shall not constitute a
waiver of any privilege that may otherwise apply.

NEW SECTION. Sec. 10. MARKET CONDUCT SURVEILLANCE PERSONNEL.

(1) Market gconduct surveillance personnel shall be qualified by . --

O .
education, experience, and, where applicable, professional -~
designations. The commissioner may su ment: the in-house market

| gonduct surveillance staff with

assistance if the commissioner de
necessary.
l (2) Market conduct
interest, either directly or 1nd1§%ctlQ

’1mllar instrument on the

(b) A
[

G
individual's res;dence from a@\reguléféd entity, 1if done wunder

customar terms an@, n,* S Burse of business;

ll’lgV,;% S tme 'Egg

ownermﬁﬁgaﬂshares of regulated diversified
L

into which any

IMMUNITY FOR MARKET CONDUCT SURVEILLANCE
PERSONNEL. o cause of action shall arise, nor shall any
liability be imposed against the commissioner, the commissioner's

authorized representatives, market conduct surveillance personnel, or

an examiner appointed by the commissioner for any statements made, or
conduct performed in good faith while carrying out the provisions of
this chapter.

(2) No cause of action shall arise, nor shall any liability be
imposed against any person for the act of communicating or delivering
information or data to the commissioner or the commissioner's
authorized representative, market conduct surveillance personnel, or
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| REVISED 3/22/06 - Sec. 1-4 Comments _____
examiner under an examination made under this chapter, if the act of
communication or delivery was performed in good faith and without
fraudulent intent or the intent to deceive.
(3) A person identified in subsection (1) of this section is
entitled to an award of attorneys' fees and costs if he or she is the
prevailing party in a civil cause of action for libel, slander, or any

other relevant tort arising out of activities in carrying out the

provisions of this chapter, and the party
Fo

substantially justified in doing so.
proceeding is

(4) This section does not abrog eféi,modlfy 1n\eny way any common
\,\X

unity before the ™

this act enjoyed by any person
section.

NEW SECTION. Se
penalties levied as a resu

G
B

shall be consis

and comply with the standards
* fid the extent to which insurers

‘séﬁéllangém
edlate problemsxdetected and may include those considerations

rograms to self-assess, self-report,

fines or penalties levied in accordance

COORDINATION WITH OTHER STATE INSURANCE

(1) The commissioner shall share
information and coordinate the commissioner's market analysis, market
conduct actions, and examination efforts with other state insurance
regulators. Such matters will be coordinated in accordance with
guidelines adopted by the NAIC.

(2) If a market conduct examination or action performed by another
state insurance regulator results in a finding that an insurer should
modify a specific practice or procedure, the commissioner may, in lieu
of conducting a market conduct action or examination, accept

verification that the insurer made a similar modification in this
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state.

NEW SECTION. Sec. 14. ADDITIONAL DUTIES OF THE COMMISSIONER.
The commissioner shall designate a specific person or persons within
the commissioner's office whose responsibilities shall include the
receipt of information from employees of insurers and licensed
entities concerning violations of laws, rules, or regulations by

employers, as defined in this chapter. p ese persons shall be

provided with proper training on the E@ f such information.

The information shall be confidentx not open to public

inspection.

NEW SECTION. SEC. 15. STUDY AN‘%REPORT Not latef“than December 15,

3‘:{‘

2012, the commissioner will réport;to %he leglslature heéresults of

his study of the prov151ons of Tltle
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